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MEMORANDUM 
JuLy 8, 1959. 
To: Hon. Thomas E. Morgan, chairman. 
From: Dumond Peck Hill, staff consultant. 


The following staff memorandum, prepared at your direction, con- 
tains a summary of the arguments made by the proponents and the 
opponents of the Great Lakes Basin Compact. The memerandum 
endeavors to analyze some of the legal factors arising from these 
arguments. 
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GREAT LAKES BASIN COMPACT 


BACKGROUND 


During the past decade numerous proposals. were made for.some 
regional group to study the problems of the Great LakesBasin. In 
1954 the Michigan Legislature authorized the Governor of Michi . 
to enter into a compact with other Great Lakes States and the 
nadian Province of Ontario. Subsequently the Council of State 
Governments organized the Great Lakes Seaway and Water Resources 
Conference in August 1954. That group set in motion the procedure 
and organization le Te ading to the present compact. 

Illinois, Indiana, Michigan, Minnesota, and Wisconsin ratified the 
compact in 1955. Subsequently, the New. York State Legislature 
overwhelmingly ratified the compact in 1957. Governor Harriman, 
however, vetoed the bill because of the means specified in the bill for 
the selection of New. York’s representatives to the Great Lakes 
Commission. 

During the 84th Congress, bills granting the consent of Congress to 
the compact were introduced by Mr. Byrnes of Wisconsin, Mr. Hal- 
leck, Mr. Ford, and Mr. Rabaut. . The executive branch, os ecm 
objected to the ‘granting of congressional consent on the grounds that 
the compact provided for the membership of Ontario and Quebec, 
and on the grounds that as then written, the operations of the Com- 
mission might interfere with the workings of the Federal Government 
and with the conduct of foreign relations. Among other things, the 
compact provided that the Great Lakes Commission could assist in 
the negotiation of international agreements and could recommend 
international agreements to the U.S. Government. 

No action was taken because of the Executive objections. The bill 
was redrafted in order to meet. these objections and was introduced in 
one Congress by Mr. Byrnes of Wisconsin, Mr. Ford, and. Mr. 

abaut. 

Last year, the Senate on July 28, 1958, passed S, 1416. The 
House committee considered the bill on July 30, 1957; August. 5, 7, 
and 12, 1958, and on August 12, 1958, the committee ordered the bill 
favorably reported. No action, however, was taken by the House. 


PORM OF BILL 


Section 1 of the bill contains the. compact as originally drafted and 
as ratified by the various States. There follows a summary of the 
provisions of the compact itself: 

Article I sets forth. the purpose of the compact. The primary 
purpose is to establish an interstate commission with factfinding, 
investigatory, and recommendatory powers. 

Article I lists the States which may become party to, the com- 
pact and provides that the compact shall become operative when 
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the legislatures of any four of the States of Illinois, Indiana, 
Michigan, Minnesota, New York, Ohio, Pennsylvania, and Wis- 
consin have ratified the compact. The consent legislation speci- 
fically prohibits the States from making compacts with the Prov- 
ince of Ontario and the Province of Quebec. 

Article IIT defines the Great Lakes Basin. For purposes of the 
compact, the basin is to consist. of Lakes Erie, Huron, Michigan, 
Ontario, St. Clair, Superior, and the St. Lawrence River, together 
with any and all natural or manmade water interconnections and 
waters within the compacting States which comprise part of the 
watershed draining into these lakes. 

Article IV establishes the operational framework of the com- 
pact. The Great Lakes Commission is to consist of not less than 
three nor more than five commissioners from each member 
State, but each State delegation is entitled to three votes in the 
Commission. The method of selection of its commissioners is 
to be determined by each State. The Commission is empowered 
to appoint an executive director and such additional staff as 
may be necessary. It is required that major policy reeommenda- 
tions of the Commission shall be by affirmative vote of not less 
than a majority of the votes cast from each of a majority of the 
States present and voting. 

Article V provides for the financial support of the Commission. 
The compact provides that “costs shall be allocated equitably 
among the party States in accordance with their respective 
interests.”’ 

Article VI sets forth the powers of the Commission. The Com- 
mission will be a factfinding and recommendatory rather than a 
regulatory agency. The Commission may undertake studies 
relating to any phase of the water resources and their uses in the 
basin and may recommend programs and policies to any govern- 
mental unit or agency in the United States having interests or 
jurisdiction in the basin. It is specifically provided that no 
action of the Commission shall have the force of the law in, or 
be binding upon, any party State. 

Article VII constitutes an agreement among the party States 
to consider the action recommended by the Commission on such 
matters as (1) stabilization of lake levels; (2) measures for com- 
bating pollution, beach erosion, floods, and shore inundation; 
(3) uniformity in navigation regulations within the constitutional 
powers of the States; (4) proposed navigation aids and improve- 
ments; (5) uniformity or effective coordinating action in fishing 
laws and regulations and cooperative action to eradicate destruc- 
tive and parasitical forces endangering the fisheries, wildlife, and 
other water resources; (6) suitable hydroelectric power develop- 
ments; (7) cooperative programs for control of soil and bank 
erosion for the general improvement of the basin; (8) diversion of 
waters from and into the basin; and (9) recreational uses of water 
resources. 

Article VIII specifies the period during which the compact shall 
continue in force and the manner by which a State may withdraw 
from the compact. 

Article [IX provides that the provisions of the compact shall be 
reasonably and liberally construed and for the severability of any 
parts of the compact declared to be unconstitutional. 
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The second section of the bill contains a limitation on the powers 
of the Great Lakes Commission and specifically provides that nothing 
contained in the act shall be construed to affect the jurisdiction, 
eae or as rept of any department, agency or officer of the 

nited States. It also withholds the consent of Congress to the in- 
clusion of the Canadian Provinces in the compact. It specifies that 
the Commission cannot deal with ge governments or international 
except through the legally constituted bodies. It pro- 
hibits the Commission from assisting in the negotiation of treaties and 
arrangements with Canada. 

Section 3 provides for a Federal representative on the Commission 
who shall attend all meetings but who shall have no vote. 

Res 4 reserves the right to Congress to alter, amend or repeal 
the act. 


QUESTIONS RAISED IN CONNECTION WITH THE BILL 


1. Question. Why does the Commission need the authority to sue, 
to be sued, and the power to acquire, hold, and convey real and per- 
sonal property? 

Answer. Since the Commission is to have a staff, it must perforce 
have office space, office equipment, and legal relationships. This 
authority makes its legal position in the courts clear. The Commis- 
sion would be specifically precluded from suing to enjoin a State from 
taking a particular substantive action or from other substantive legal 
suits. 

2. Question. Why would not a voluntary association meet the 
requirements proposed to be met by the Great Lakes Commission? 

Answer. The Commission asserts that three considerations prompted 
the formation of a compact rather than a voluntary association. They 
are: (a@) to establish the legal basis for a legislative appropriation of 
funds; (6) the ineffectiveness of previous attempts to achieve similar 
ends through a voluntary association, and (c) the desire that the 
Commission be a public official body with responsibilities and duties 
fixed by law. They believed that only through a formal compact 
could effective State participation and responsibility be assured. 

3. Question. What is the tax situation of the Commission? 

Answer. The Commission would be exempt from State and Federal 
taxes. Its employees, however, would be subject to withholding and 
similar taxes. 

4. Question. Why is congressional consent necessary? 

Answer. Article I, section 10, clause 3, of the U.S. Constitution 
provides: 


No State shall, without the consent of congress, * * * 
enter into an agreement or compact with another State, or 
with a foreign power * * * 


The question arises as to what is a compact or agreement. The 
case of State of Virginia v. State of Tennessee (148 U.S. 503, 13 S. Ct. 
728, 1893) stands for the doctrine that where political relationships 
between the States or between the States and the Federal Government 
are not altered, congressional consent is not necessary. The opponents 
of the legislation argue that since the Commission is advisory and 
recommendatory only and can take no substantive action, no political 
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relationships are altered and, therefore, consent is, not, necessary. 
The! opponents also argue, however, that the Commission. will inter- 
fere with relationships between the Federal Government and the 
States, and that therefore there is a danger that a ‘“‘superstate” may 
be created... Mr. Murray Preston, attorney for N. KR. Danielian, presi- 
page ig em Great Lakes-St. Lawrence Association, stated in opposition 
to ill: 


Formal recognition of the Commission also might suggest 
that the Commission should be treated as a preferred channel 
of communication between the member States on the one 
hand and the Federal Government on the other, concerning ~ 
legislative matters within the Commission’s spheres of inter- 
est. Normally, a State makes it suggestions on Federal 
legislation through its delegation in Congress. * * * 

The wide sweep of the program prescribed for the Com- 
mission will ‘affect the interests and activities of a large 
number of Government departments and agencies. * * * 

* * * But if Congress consents to the compact, it might 
well be inferred that the Great Lakes Commission is recog- 
nized as the only official representative of the member 

- States with whom Federal officials may consult in preparing 
plans and recommendations on matters within the Com- 
mission’s purview. * * * (Hearings before a subcommittee 
of the Senate Committee on the Judiciary on S. 1416, 85th 
Cong, 2d sess., pp. 47-48.) 


Last year’s minority report stated: » 

It may be that some of the promoters of this compact 
intend to exercise ‘political power. ‘The power to recommend 
can be a substantial political power; for example, note the 
constitutional authority given the President to make recom- 
mendations to Congress. * * * (H. Rept. 2587, 85th Cong., 
2d sess., p. 8.) 


The proponents of the legislation ¢ontend that this diversity of 
views as to the function of the Commission and as to whether the 
compact alters the political balance compels congressional consent. 
In their opinion, there is sufficient doubt as to whether the Com- 
mission does or does not alter political relationships to conclude that, 
as a matter of caution, congressional consent should be secured. The 

roponents cite in support of their position a memorandum from 

lalcolm R. Wilkey, Assistant Attorney General, Office of Legal 
Counsel, Department of Justice, submitted to the chairman of the 
committee on August 11, 1958. That memorandum states in perti- 
nent part as follows: 

As writers ‘have pointed out, the “political balance” 
doctrine is more useful as a prineiple than’as a formula. It 
still leaves the necessity for examining and reaching conclu- 
sions respecti each proposed. interstate agreement 
individually. . the cireumstances, the States have 
customarily resolved the uncertainty by seeking the congres- 
sional consent. and. thus securing the legal advantage of 
insulation from future contest. 
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Furthermore, they point out that there’ is historical precedent for 
advisory compacts, for example: 19 doe 

Atlantic States marine fisheries compact, approved by ‘Public 

Law 539, 77th Congress; bor 

(Pacific marine’ fisheries compact, approved by Public Law'232, 

Gulf States marine fisheries «compact; approved by Public Law 

66, 8ist' Congress;) rf 

Interstate oil ‘and gas compact, approved first by Public 

Resolution 64, 74th Congress, and subsequently extended and 

renewed on several occasions. 


5. Question. If consent is granted, would it be necessary for the 
State to reratify the compact? 

Answer. The States agreed to a compact which has now heen 
substantially altered by the limitations contained in the bill granting 
congressional consent. These limitations are placed on substantive 
functions originally assigned to the Commission. The argument 
could be made that the States have agreed to one compact and that 
now that the Federal Government has changed the terms of the 
Se aa the original ratification would be of no effect. 

The traditional theory is that a compact can be entered into with- 
out congressional consent but that until such consent is secured, @ 
compact is inoperative and, in effect, null and void. It should be 
pooner out that the technique of post hoc ratification and consent 

as been used on numerous occasions. 

The argument can be made, on the other hand, that the States 
when entering into this compact realized that it might well be limited 
by the terms of congressional consent, which is frequently done. The 
proponents of immediate consent say, however, that whether or not 
the compact is held to be binding will not depend on the intent of 
Congress, in this case but on the.intent of the individual State. legis- 
latures..; No definitive answer can, be given on this point short of 
actual resolution ina court of law. 
.,The.,proponents of the legislation argue that whether additional 
ratification is needed or not, Congress should, new, give its consent; 
otherwise, a number of years will ~ wasted and by the time reratifi- 
cation has been completed, the executive branch and the Congress 
might well have changed their minds again as to what could i 
imately be included under the compact. Conceivably, therefore, so 
the proponents argue, the consent process could continue into infinity 
with the States reratifying and the Congress imposing new limitations 
prior to granting full consent, which in turn would then require another 
reratification, and so on. 

On this point, the House committee report last year stated: 


It may well be, however, that the individual States should 
— to reratify the compact as limited by the present 
egislation. ! 


The Senate Judiciary report this year stated: 


It [the committee] does express the opinion that the 
compact be again presented to the legislatures of the various 


1H, Rept. 2587, 85th Cong., 2d sess., p. 5. 
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States for amendment in conformance with the limitations 
set forth in section 2 of the bill. ? Sein 


6. Question. Could the States after having secured congressional 
consent modify the compact to extend its jurisdiction? 

Answer. The committee is in receipt of a legal opinion from the 
American Law Division of the Library of Congress on this subject. 
The gist of the opinion is that under the terms of the constitutional 
provision, it would seem clear that any new compact or contract would 
require congressional consent, either implied or expressed. Further- 
more, the bill contains an express right to alter, amend or repeal the 
act. It is furthermore clear that if the Commission or the members 
of the compact exceed the terms of the compact, congressional consent 
can be withdrawn. 

7. Question. What does the Commission want after Congress con- 
sents that the Commission cannot do now? 

Answer. The opponents argue that if the answer is ‘‘Nothing,” then 
consent is unnecessary. They further argue that if the answer is 
“Yes,” it means that the Commission would encroach upon or inter- 
fere with the individual States and the Federal Government and that 
therefore consent should be withheld. The proponents answer this 
argument by saying that consent is necessary to validate the Com- 
mission’s action, but that their recommendations and suggestions 
would not encroach upon or interfere with the relationships between 
the States and the Federal Government in a negative way; rather, it 
is argued that this is an effort to enable the States to help themselves 
and to bring more attention, knowledge and understanding into the 
area of Great Lakes problems. According to them, it is not an effort 
to interfere, but rather an effort to encourage knowledge and under- 
standing. 

ADDITIONAL MATERIAL 


A full review of the history of interstate compacts is contained in a 
memorandum prepared by Margaret Fennell, American Law Division, 
Legislative Reference Service, Library of Congress, January 18, 1954, 
reprinted on pages 38-42 of last year’s hearings and in a summary of 
acts of Congress authorizing or ratifying agreements between States 
prepared by Miss Fennell in 1957 and reprinted on pages 43-51 of 
the hearings. 


28. Rept. 231, 86th Cong., Ist sess., p. 6. 
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